ret qeeial- '
beneﬁts—exceeded $7.490 would have o' -

pay additional taxes. And an €lderly in-

dividual would have an_ added” tax bur-

% den if his or her taxable income, includ-
ing half their social security benefits,
exceeded $4,300. i

Mr. President, many of these people

the rising cost of everyday living. The

rampant inflation has shrunk the baying

power of their pensions and eroded the
value of their precious savings. This tax-

ing proposal would be tanfamount to a

significant reduetion in social security

income for these 10.6 million recipients.

Any such change in the tax-free status

of social security income is unacceptable

n my view.

For nearly 40 years socml security re-
tirees have relied on the policy of the
Federal Government fo exempt their
' benefits from taxation. It would be un-
conscionable to suddenly reverse that
longstanding policy on which so0 many
social security beneficiaries have come
to depend. i

Well over 100 Iowans have written me
in opposition to this proposal to tax so-
cial security benefits. Many of their let-
ters conveyed a sense of anxiety and
confusion aroused by this recommenda-

4ot to tax half their benefits. i is this
consternation which we must eliminate
™ by approving this resolution today. It
expresses the sense of the Congress that
- social security benefits should remain
s.oompletely exempt from taxation. On
July 21, the U.S. House of Representa-
tives overwhelmingly approved an_iden-
tical resolution. Clearly, that action—
combined with the Senate’s approval to-
day—should lay to rest any concerns
social securily recipients have had that
their benefits might be taxed.

Therefore, Mr. President, I urge my
colleagues to join me in enthusiastically
supporting this resolution which will help
eonvey .the message to millions of senior
citizens that social security benefits wm
not be taxed.®
& Mr. DOLE. Mr. President, as a cospon-
sor of Serate Resolution 432, I am
pleased to rise in support of this resohi-
tion which reitérates a long-standing
policy that social security benefits should
not be taxed. Tax rulings on this issue
indicated over 40 years ago that subject-
ing benefit payments to income taxation
would tend to defeat the underlying pur-
poses of the Social Security Act, and 1
do not helieve anything has occurred
which should cause us to change our
policy in this regard. More important
however, there are two specific reasons
for not changing the policy at this time.

First, our citizens are already over-
burdened by heavy taxes, and it would
be ‘unconscionable, partieularly in the
face of growing economic hardship, te
increase that burden on our most vulner-
able citizens, that is, those who are on
fixed incoimmes. The average tax increase
. contemplated by taxation of social secu-
|~y Tity benefits is $350, and that amount
- ".represents a substantial reduction in

¥

sl

are already struggling to keep up with =

nehhs .
nd, as pmnted mt&av
Jotirnal article whick ¥ fead $66)

ernment programs,  but individuals aré

with programs for which they must pay
vet for which they are either ineligible
or entitlied to receive only a reduced
benefit. We cannot afford to take the

chance of destroying the fncentive to be -

a strong earner or-undermining the sup-

port strong earners provide for the social

security system. Without their support,
the program will not be able to survive.
There is no question in my mind that
the Congress does not intend to pass leg-
islation which would tax social security
benefits. However, it is important that
social-security recipients have confidence
that we will not {ake such action. There-
fore, I urge my colleagues to support the
resolution so we can remove that worry
from their minds immediately.®
The resolution (S. Res. 432)
agreed to.
The preamble was agreed 0.
The resolution, with ite preamble,
reads as follows: .
S: RES. 432
Whereas social security was establishd to
protect the income of Americans against the
cerious economic risks that familes facé
upon retirement, disability, and death; and
Whereas social securlty provides a monthly
payment to some thirty-five million benefi-
clartes; and
Whereas the 1979 Advisory Council on So-
cial Securlty has recommended that half of
social security benefits be inchrdeqd in taxable
tncome for Federal incomes taxes; snd
Whereas soclal security benefits are now
exempt from Federal taxation; and
Whereas for the people affected, taxing of
social security benefits would be tantamount
to & cut in benefit payments; and
Whereas 15 to 20 per centum of the el-
derly—even with social security-—are today
below the poverty tevel and all Amertcans
are suffering the effects of inflation; and
Whereas estimates based in 1978 data in-
dicate that taxing one-half of soctal security
benefits would affect 10.6 million tax filing
units of the 24.2 million fndfvidusls who re-
ceived social security cash benefits; and
Whereas the estimated Impact of this taxa~
tion of social security benefits would have
increased the average tax llability of those
tax units affected in 1968 by $350; and
Whereas the total estimatgd Increase in
Federal tax collectlons in 1978 by the taxa-
tion of one-half of social security benefits
would be $3,700,000,000; and
Whereas the prospect of possibie cuts has
alarmed many older Americans and’ under-
mined the confidence of Americans In ‘the
integrity of the soclal security program: Now,
therefore, be it
Resolved, That 1t is thve sense of the Senate
that the Social Security Advisory Council's
recommendation that one-half of social se-
curity benefits should be subfect to taxation
would adversely affect social security recip-
lents and undermine the confidence of Amer-

was

becoming more and mere disaffected

. tast, or other simflar form of pubile com-

title 18, United States Code, or section 224,

That tms Act may be cHed as the "Prlvacy .
Protection Act of 1380, ’

TITLE I-PIRST
PRQTECTION

Pert, A—Tnlawtal Acks
Sgc. 101, (&) ﬁatwlﬂhs‘hand‘mg any oi:hét
law, it shall be unlawfu} for a gouerm:em
officer or empioyee, In connection wWith the.
investigation or’prosecution of & CrHingl
offense to search for or selze Bny Work Pra
uct materlals possessed By & PErson reason-
ably helleved to have & purpose to dissent-
nate to the public a newspaper, book, broad-

PRIVACY -

munication, in or effecting interstate or for= -
eign commerce; but this provighon shail aoct
impeir or. affegt the abNity of any govern- .
mient officer or employes; parsuant 1o other: -
wise applicable law, to search for or sefze
such materials, 1f—

{1} there is probabie csuse 10 beleve that
the person - possessing such materials has .
committed or fg commttt!ng the criminal of-
fense, for which such materfels are sought: .
Provided, however, ‘Fhat a gavernment officer
or employee may not search for Or séize such
materizls under the
graph if the offense for
are sought consists of the receipt, possession,
communication, or withholding of such ma-
terfals or the Mnformation contalwed theretn
(but such a search or setruré may be con-
ducted under the provistons of this para-
graph 1t the offénse consists of the reowmt,

on, or ¢ om of mmunmon.

relatmg to the national defemse, e¥wsified
information, or restricted dats. wnder the
provistons of section 79%, Y94, 797, ar 198 of .

225, or 227 of the Atomic Energy. Act of 1954
(42 U.SC. 229 2278, 2977, or section 4 of
the Subversive Activiiles Controt &ct ot 1950
(50 U.8.C. 788}%; or

{2} there 1s reason to befleve that the i~
medinte sefzure of such matertals is neces-
sary to prevent the death of, or serlous bodily
injury to, & hruman be

S)) Notwithstanding any other law. it

1 be ublawful for s governtrent oficer

or employee, in connectlon with. the fnves- .
tigation or prosecutfon of a criminel offense, - -
to search for or gelze dotumentary mates
rials, other than work product. yateria)
possessed by & plrson in cotirestion. ¥
purpose to dissemingbe to the publca tewa
paper, book, broadcast, or ofherstmitar: 5
of public commuynicatic i
terstate or fori
vision shall not
of any government officet or empkxye'e. pur-
suant to otherwise applicable law, to seafcl
for or seize such materials, 1f-—

(1) there‘is. probable cause to belfeve that
the person possessing such materia!s ha




o
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committed or is committing the criminal of-
fense for which such materials are sought:
Provided, however. That a government officer
or employee may not search for or seize such
materials under the provisions of this para-
graph If the offense for which such materials
are sought consists of the receipt, posses-
sion, communication, or withholding of such
materials or the information contained
therein (but such a search or seizure may
be conducted under the provisions of this
paragraph if the offense consists of the re-
ceipt, possession, or communication of infor-
mation relating to the national defense,
_classified information, or restricted data un-
der the provisions of section 793, 794, 797, o
798 of title 18, United States Code, or se
tion 224, 225, or 227 of the Atomic Enery
Act of 1954 (42 U.S.C. 2274, 2275, 2277), or
section 4 of the Subversive Activities Control
Act of 1950 (50 U.S.C.783));

(2) there is reason to believe that the im-
mediate seigure of such materials is neces-
sary to prevent the death of, or serious bodily
injury to, & human being;

(3) there is reason to belleve that the giv-
ing of notice pursuant to & subpena duces
tecum would resuit in the destruction, al-
teration, or concealment of such materlals;

or

(4) such materials have not been produced
in response to a court order directing come-
pliance with e subpena duces tecum, and-—

(A) &ll appellate remedies have been. ex-~
hausted; or

(B) there is reason to believe that the
delay in an investigation or trial occasioned
by further proceedings relating to the sub-
pena would thresten the interest of justice.

(c) In the event a search warrant is sought
pursuant to paragrapb (4) (B) of subsection
(b), the person posssessing the materials
shall be artorded adequate opportunity to
submit an affidavit setting torth the basis for

any contention that the materials sought ~

are not subject to seizure.
Part B—Remedies, Exceptions, and Definl-
tions :

Sec. 105. This Act shall not impair or af-
fect the ability of a government officer or
employee, pursuant to otherwise applicable
1aw, to conduct searches and seizures at the
borders of, or at international polnts of, en=-

_try into the United States in order to en-
force the customs laws of the United States.

Sec. 106. (a) A person aggrieved by &
search for or seizure of materials in violation
of this Act shall have a civil cause of action
for damages for such search or seizure—

(1) against the United States, ageinst &
State which has waived its sovereign immun~
ity under the Constitution to a claim for
damages resulting from a violation of this
Act or against any other governmental unit,
all of which shall be liable for violations of
this Act by their officers or employees while
acting within the scope or under color of
their office or employment; and

(2) against an officer or employee of 8
State who has violated this Act while acting
within the scope or under color of his office
or employment, if such State has not walved
its sovereign immunity as provided In para-
graph (1).

(b) It shall be & complete defense to a
eivil action brought under paragraph (2) of
subsection (a) that the officer or employee
had 8 reasonable good faith bellef in the
lawfulness of his conduct.

(¢) The United States, a State, or any other
governmental unit liable for violations .of
this Act under subsection (a) (1), may not
assert as a defense to a claim arising under
this Act the immunity of the officer or em-
ployee whose violation is complained of or
his reasonable good faith bellef in the law-
fulness of his conduct, except that such a de-
fense may be asserted if the violation com-
plained of is that of a judicial officer.
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(d) The remedy provided by subsection
(a) (1) against the United States, & State, or
any other governmental unit 1s exclusive of
any other civil action or proceeding for con-
duct constituting a violation of this Act,
against the officer or employee whose vicla-
tion gave rise to the claim, or against the
estate of such officer or employee.

(e) Evidence otherwise admissible in a
proceeding shall not be excluded on the
basis of a violation of this Act.

(f). A person having a cause of action un-
der this section shall be entitled to recover
actual damages but not less than liquidated
damages of $1,000, such punitive damages &3
may be warranted, and such reasonable ate
torneys’ fees and other litigation costs réa-
sonably incurred as the court, in its dis-
cretion, may award: Provided, however, That
the United States, & State, or any other gov-
ernmental unit shall not be liable for inter-
est prior to judgment.

(g) The Attorney Geheral may settle &
claim for damages brought sagainst the
United States under this section, and shall
promulgate regulations to provide for the
commencement of an administrative inquiry
following & determination of & violation of
this Act by an officer or employee of the
United States and for the imposition of ad-
ministrative sanctions against such officer
or employee, if warranted.

(h) The district courts shall have original
jurisdiction of all civil actions arising under
this section.

SEC. 107. (a) “Documentary materials”, as
used in this Act, means materials upon
which information is recorded, and includes,
but it not limited to, written or printed
materials, photographs, tapes, videotapes,
negatives, films, out-takes, and interview
files, but does not include contraband or the
fruits of a crime or things otherwise crimi-
nally possessed, or property designed or in-
tended for use, or which is or hag been used
as, the means of committing a criminal
offense.

(b) “Work product materials”, as used in
this Act, means materials, other than con-~
traband or the fruits of a crime or things
otherwise criminally possessed, or property
designed or intended for use, or which 1s or
has been used, as the means of committing
a criminal offense, and—

(1) in eanticipation of communicating
such materials to the public, are prepared,
produced, suthored, or created, whether by
the person In possession of the materials or
by a person other than the person in posses-
sion of the materials;

(2) are possessed for the purposes of com=
municating such materials to the public;

d

(3) include -mental impressions, conclu-
sions, opinions, or theories of the person who
prepared, produced, authored, or created
such material. .

(¢) “Any other governmental unit”, as
used in this Act, includes the District of Co-
lumbia, the Commonwealth of Puerto Rico,
any territory or possession of the United
States, and any local government, unit of
local government, or any unit of State
government.

Sec. 108. The provistons of this title shall
become effective on October 1, 1980, except
that insofar as such provisions are applicable
to a State or any governmental unit other
than the United States, the provisions of this
title shall become effective one year from the
date of enactment of this Act,

TITLE II—ATTORNEY GENERAL
GUIDELINES

Sec. 201. (») The Attorney General shall,
within six months of the date of enactment
of this Act, issue guidelines for the proce~-
dures to be employed by any Federal officer
or employee, in connection with the investi-
gatton or prosecution of & criminal offense,

-RDP35.-00003R000300040011-5
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to obtain documentary materials in the pri-
vate possession of a person when the person
is not reasonably believed to be a suspect in
such offense or related by blood or marriage
to such & suspect, and when the materials
are sought are not contraband or the fruits
or instrumentalities of an offense. The Attor-
ney General shall incorporate in such guide~
lines~—

- (1) @ recognition of the personal privacy
interests of the person in possession of such
documentary materials;

(2) a requirement that the least intrusive
method or means of obtaining such materials
be used which do not substantially jeopard-
ize the availability or usefulness of the ma-
terials sought to be obtained; and

(3) & recognition of special concern for
privacy interests in cases in which a search
or seizure for such documents would intrude
upon 8 known confidential relationship.

(b) The Attorney Genera! shall ecollect
and compile information on, and report an-
nually to the Committees on the Judiciary
of the Senate and the House of Representa-
tives on, the use of search warrants by Fed-
eral officers or employees for documentary
materlals described in subsection (a)(3).

(c) An issue relating to the compliance,
or to the failure to comply, with guidelines
issued pursuant to this section may not be
E;lgged. and a ;ourt may not entertain such

ue as & basis for the suppr
exclusion of evidence. ppression. or

. The PRESIDING OFFICER. The ques-
tion is on agreeing to the committee
amendment.
toThe committee amendment was agreed
@ Mr. THURMOND. Mr. President, the
legislation being considered by the Sen-
ate today is a response to the Supreme
Court’s giecision in Zurcher against Stan-
ford Daily, which upheld the search of a
newsroom for criminal evidence by law
enforcément officials.

This legislation, S. 1790, seeks to strike
a careful balance between the first
amendment right to free expression and
the fourth amendment which permits the
Government to search private property
under certain circumstances. This is a
difficult balance to achieve in any legis-
lative proposal but was not, in my opin-
ion, achieved totally in this bill, Al-
though title I of the bill addresses the
concerns of the press and journalists,
and I strongly support that part of this
legislation, I do have reservations about
other portions of the bill that are to be
ﬁgw. covered by Attorney General guide-

es.

Mr. President, my concerns about
titles IT and III of the original bill, now
to be implemented by guidelines, rest
basically on considerations that indi-
cate legitimate law enforcement may be

2

impeded by even the regulatory effect of -

these provisions.

The extension of search protection to
selected groups has the potential for
creating sanctuaries for evidence neces-
sary to the effective investigation and
prosecution of crime, particularly in the
case of lawyers whose clients will urge
that they hold incriminating evidence.
Concern about the creation of sanctu-
aries is not without substance, for exper-
ience under existing law reveals num-
erous attempts to use the attorney-client
privilege as @ basis for refusal to pro-
duce nonprivileged, incriminating evi-
dence. This problem will be accentuated

-y




n - guidetines would ap)
=nnocent” third parties, it must be
fecopnized that it is often difficult,
espeeially at the early stages of an inves-
tigation, to determine the 1dent1t:y qf
suspects and co-conspirators. This is

" particularly true in white eollar corrup-
tion cases where doctors, lawyers, ac-
“psountants, or other “privilege” profes-

* &iatis serve as conduits for illegal finan-
¢ial transactions. The problem of defin-
ing “innocent” third parties becomes
particularly severe if protections are ex-
tended to these groups. )

In addition, subpenas are not available
at all stages of an investigation or prose-
cution.. In many areas, Federal gra,n%
juries do not sit continuously, and mos
Staies do not regularly use grand juries.
Also, a grand jury subpena may not ap-
propriately be used to continue to gather
evidence after indictment. Because of
these gaps in the availability of sub-
‘penas, a prohibition of seax:ct}es may
leave prosecutors with no judicially en-
forceable investigative tools. There will
" also be considerable time and manpower
problems caused by extended litigation
over the applcation of a search protec-

tion statute for selected groups. It is un-

realistic, for example, to expect that law-
yers will not zealously pursue appeals to
adverse decisions under a search protec-

- tion situation. :

_Beeanse of a desire to avoid the ap-
pearance that he has acted to breach the
" confidentiality of the relationship, a

third party-—doctor, lawyer, or organized

crime associate-—may prefer the passive
role provided him by a search warr::z.nt to
being placed in the position of havmg to
- take a seemingly active role in complying
with a subpena in order to avoid con-
tempt eharges. Since there are few le_giti-

mate reasons for failure to comply with a

subpena in most cases where a subpena

is issued, the third party may find that
he is in the position of disclosing infor-
mation sought by subpena.

The exception in the bill, where docu-
ment destruction or concealment may
occur under which a search warrant can
be obtained, requires substantial knowl~
edge of the relationship enjoyed by the
third party and the subject of the in-
vestigation. Does this mean that we probe
into the nature of friendships or tight-
ness of family ties? As Assistant Attor-
ney General Heymann observed in his
testimony before the Senate Subcommit-
tee on the Constitution, this does not
seem to serve privacy interests.

Mr. President,.in summary, while the
problems of identifying suspects, assess~
ing the probability of destruction of evi-

dence, and the difficulties caused by de-~

lays eccasioned by application of search
protection legislation and attendant liti-
gation is a difficult one, the need to pro-
tect values of constitutional proportion
in writing other than press search guide-
lines may tip the balance in favor of lim-
iting searches despite these law enforce-

-

ment offered by Senator SpMpsow on na-

tional security maitlers and amendments

by Senator Harem separding the poten-

tial destruetion ef deme;;ii soIme:
3 L { j

. ished:
ad i some ways,

the constitutional underpinnings of the
fourth amendment. S. 1790, however,

goes even further in some respects, by
exempting “work-product” materials

from a search warrant even if it is pos- -

sible that the use of a subpena may lead
to the destruction or concealment of
documents to be used at trial.

As far back as 1932, the Supreme Court
in United States against Lefkowitz held
that search warrants could be issued for
the seizure of contraband and the fruits
and instrumentalities of crime. The Court
has also declared that “mere evidence”
alone, including “papers”, were not to
be among the classes of property con-
sidered for seizure by warrant (See
Gouled v. United States, 255 U.S. 298
(1921).) In 1967, however, the Supreme
Court in Warden v. Hagden (387 U.S.
294y (1967) overturned the mere evi-
dence rule and it is now settled that
evidentiary items as fingerprints, blood,
conversations, and other demonstrative
evidence may be obtained jhrough the
warrant process or even without a war-
rant under certain circwmnstances. In ef-
fect, S. 1790, by denying law enforce-
ment officials the ability to obtain a

search warrant where potential evidence .
of a crime is in the hands of a nonsus-

pect journalist, goes beyond the holding
in Zurcher.

It is unreasonable to assume that the
possibility for concealment or destruc-
tion of evidence does not exist with a
“subpena-first” rule, even where such
evidence is in the hands of a nonsuspect
person. As the Court in Zurcher stated:

The seemingly blameless third party in
possession of the fruits or evidence may not
be innocent at all; and if he i5, he may never-
theless be so related to or so sympathetic
with the culpable that he cannot be relied
upon to revain and preserve the articles that
ray dmplieate his friends, or at least not to
notify those who would be damaged by the
evidence that the authorities are of its loca-
tion. (Zurcher v. Stanford Daily, 436 U.S.
547, at 561 (1978).)

The Court goes on in a footnote td
point out that even if the inmocent party

is not in a position to be sympathetic or -

related to the likely criminal(s), the use
of a subpena duces tecum may be a prob-
lem for law enforcement: .

It is also far from clear; éven apart from
the dangers of destruciion and removal,
‘whether the use of the subpoena duces tecum
under circumstances where there is prob-
able cause to belteve that a crime has been
committed and that the materfals sought
constitute evidence of its commission will
result in the production of evidence with
sufficient regularity to satisfy the public in-
terest on law enforcement, (supra, at 561).

-Gase-hy~Enoe

the Supreme Court recognizes that this
situation .shpuid be appreached - o

Congress js getiing: on very i
in my opinien, in frying memmtmaw-

ment purpose invelved. ‘The few. oppor-"
tunies for abuse do not seem to warrant
the lengths to which S. 1796 goes in-
order to protect the press from war~" .-
ranted searches and seizures. - . :
This concern becomes more serious, in. - -
my opinion, when- extended e the :
tional security area. Under -the proyie
sions of this Tegistation, documpnacy nit
terials would only be'subject to serzur
law enforcement officials where the cu:
todian of the materials is suspected. of -
criminal acts. In other words, if the New
York Times came into possession of
materjal relating to the operation and -
location ‘of the DEW system, and no
crime had been committed by anyone
with the New York Times, a subpena
could be resisted and no search warrant
could be isswed. Fhis would be mest’ -
unfortunate, especially if it were deters
mined that the documentary materials
had been stolen and an offense of es-
pionage or treason were possibly involv~
ing a third party. Sinee the New York
Times is an innocent party, a criminal
investigation may be wnnecessarily de- .
layed if for some reason immediate coop~ .
eration is not forthcoming. I find it dif«:
ficult to understand where the security
of our Nation is invelved, angene. should -
be immune from a propeiy issged and
executed search warrant. Even if docu-
mentary materials are involved, and not ~
“work-produet” materials, the dangers
of delay due to a possible dispute over
the distinction between the two is nob
particularly comiforting to this Senagor, . -
For that réason, I hope the gwidslines -
to be issued give speeisl consideration
to national security conocerns.

Mr. President, although ¥ will voie in -

"favor of this legislation, ¥ wanted to ex~

bress some of my remaining reservations
about titles 1I and T, in hopes thatthe
the informetlon of guidelies  inthis
area.® . e
® Mr. DOLE. Mr. President, in May of.-
1978, the Supreme Court issoaed a deci
sion in the case of Zurchir agaist S
ford Daily. The Cour heid thet police
officers, armed with a warrant, eoul -
forcibly and withoat'notice search 4 per-
son’s home or office for evidence of &
crime, even if that person were in no- ..
way suspected of criminal activity, The.
legislation that is before us today ‘o

&
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limit governmental search and seizure of
documentary evidence in possession of
nonsuspects.

. CONGRESSIONAL ACTION

Less than 1 month after the opinion
was issued, the Senate Judiciary Com-
mittee’s Subcommittee on the Constitu-
tion, began 4 days of hearings on the
problems associated with the Stanford
Daily decision and several possible legig-
lative answers. The Senator from Kansas
introduced legislation that was designed
to deal with some of the problems that
the court’s decision created. No action
was taken in the 95th Congress. In April
of the first session of the 96th Congress,
the administration proposed a bill to
provide the protection of the subpena-
first rule to those engaged in first amend-
ment activities for Federal, State, and
local law enforcement authorities. This
proposal, S. 855, was later incorporated
in S. 1790 as tiles I and IV of the legisla-
tion. Title IT was added in September of
1979 to afford protection against unan-
nounced searches to those in possession
of documentary materials which would
be privileged in the jurisdiction in which
they are to be found and title III was
designed to extend protection to all in-
nocent third parties holding documen-
tary evidence. .

THE FOURTH AMENDMENT"

The boundaries between citizens and
their Government must be carefully ob-
served. Throughout the history of our
Natlon, concern has been expressed
about intrusion by the Government into
lives and property of Americans. The
fourth amendment was drafted to ad-
dress these concerns. It expresses an
eloquent, uneduivocal principle of demo-
cratic government, “the right of the
people to be secure in their persons,
houses, papers, and effects, against un-
reasonable searches and seizures, shall
not be violated.” The fourth amend-
ment’s guarantee sprang directly from
the colonial era when warrantless
searches were routinely employed by
British soldiers to enforce the crown’s
tax laws. Since then, the scope of fourth
amendment protections has been broad-
ened, and through the 14th, made appli-
cable to the States. This expansion has
been concurrent with and supportive of
the still-evolving “right to privacy” to
which every American is entitled.

PRIVACY

The right to privacy has no specific
constitutional base. The essential notion
of an individual’s right to be left alone
by Government is not found in any one

- clause or amendment in the Constitu-
tion. Instead, privacy rights are implicit
in the scheme of democratic statecraft.
Americans have always felt that the Gove
ernment should not intrude in their per-
sonal lives or business without an ade-
quate justification.

The existence of a right to privacy is
firmly established in constitutional law,.
but no concrete definition of the scope
of the right has ever been enunciated.
Rather, on a case-by-case basis, the
parameters of constitutional protection
for privacy are being established.
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~The Senator from Kansas is aware of
the fact that it is difficult to strike a
proper balance between shielding private
information from inquiring eyes and
making enough-of it available to answer
fair questions. .
CONCERNS OF LAW-ENFORCEMENT

Mr. President, the legislation before
us will enhance the constitutional guar-
antees of privacy, while in no way im-
pairing legitimate law enforcement in-
terests. The intent and effect of the pro-
cedure advocated in this legislation is to
protect the privacy of Americans from
intrusion by police officers, where that
intrusion is unnecessary.

The Senator from Kansas is aware of
the difficult problems confronting law
enforcement officials today. The respon-
sibility of bringing criminals to justice is
more difficult now than ever before. Yet,
the issue presented by the Stanford Daily
case is substantially different from most
constitutional conflicts that affect law
enforcement. It dealt solely with in-
dividuals not suspected of any criminal
involvement. The Supreme Court’s deci-
sion limited the rights of citizens who
may have evidence relating to a crime
but have not committed any criminal
offense, )

SCOPE OF INVESTIGATIVE ACTIVITY

It is the opinion of the Senator from
Kansas that the Stanford Daily decision
overextended the permissible scope of in-
vestigatory activity. This is not fully con-
sistent with American ideals of justice.
Effective enforcement of the law requires
that citizens respect those responsible
for the safety of the community. That re-
spect can only be established when citi-
zens are certain that the law will also
respect their rights.

The Senator from Kansas urges his
colleagues to join him in supporting this
important piece of legislation.®
® Mr. HATCH. Mr. President, I rise in
support of S. 1790, the proposed Privacy
Protection Act. This measure would limit
Federal, State, and local governments in
their ability to secure search warrants to
obtain documentary materials in the
possession of persons engaged in the
“dissemination of information to the
public”, S. 1790 is a response to the Su-
preme Court’s decision Zurcher against
Stanford Daily 436 U.S. 547 (1978) in
which the Court upheld the search of a
newspaper file room for photographs in-
criminating a group of protestors who
had attacked and injured nine police-
men. : .

I rise In support of S. 17906, however,
not because I wish to overturn Stanford
Daily. I feel that it was a correct de-
cision. I rise because I wish to insure
that the case is limited to its immediate
fact situation. I do not wish to see this
decision used as justification for in-
creasingly commonplace searches of
newspaper fille rooms and similar loca~-
tions. )

At this point in the Recorb, I submit
the additional views of myself and my
friend and colleague from Wyoming (Mr.
SmmpsoN), These views summarize my
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hesitations about this generally meritori-
ous legislation:
The views follow:
ADDITIONAL VIEWS OF SENATORS ORRIN HATCH
AND ALAN SIMPSON
1. INTRODUCTION

Each of us has supported S. 1790, the Pri-
vacy Protection Act, in both subcommittee
and the full Judiciary Committee. We recog-
nize the unique needs of the journalism pro-
fession, and the unique role that the press
is accorded in our constitutional framework.
Each of us, too, s committed to the principle
that the Government ought to employ the
least intrusive, practicable means to secure
information that is necessary for criminal
broceedings, not only with respect to journal-
ists, but with respect to all individuals.

The fourth amendment to the Constitu-
tion establishes the basic standard that
searches and seizures must not be “unreason-
able”. As Justice Powell noted in his con-
curring opinion in Zurcher v. Stanford Daily:

“The magistrate must judge the reason-
ableness of every warrant in light of the cir-
cumstances of the particular case * * * A
magistrate asked to issue a warrant, for the
search of press offices can and should take
cognizance of the independent values pro-
tected by the first amendment.”

The Stanford Daily case held that the
Constitution does not require a magistrate
to conclude that warrant searches of the
press are necessarily *“unreasonable”. The
committee in adopting S. 1790 is, in effect,
instructing megistrates and others empow-
ered to issue warrants that a search directed
at the documentary materials of journalists
is to be considered in itself “‘unreasonable”
in the absence of certain enumerated circum-
stances. For this reason, a ‘subpoena-first’
rule is established with respect to most

documentary materials in the possession of #

Journalists. In adopting 8. 1790, the com-
mittee i8 establishing protections for journ-
alists that are permitted, but not required,
by the Constitution.

II. DEPARTURE FROM “SUBPOENA-FIRST” RULE

One of our two major concerns with the
final committee product is its departure from
& mere ‘subpoena-first’ rule with respect to a
Journalist’s “work product”. The bill instead
adopts a rule that may absolutely prevent
material from being secured for use at trial.
In contrast to other documentary materials,
“work product’ materials connot be obtained
through warrants even (1) when there is
reason to believe that the giving of notice
pursuant to a subpoena would result in the
destruction, alteration, or concealment of
evidence; or (2) when a subpoens has already
been disobeyed and all appellate remedies
have been exhausted.

The Stanford Daily case underscores the
potential for abuse under this approach.
There, the newspaper had announced a
policy of destroying any photographs in their
possession that might aid in the prosecution
of & group of protestors who had attacked
and injured nine policemen. At oral argu-
ment before  the U.S. Supreme Court, the
counsel for the newspaper participated in the
following exchange with several of the
Justices: )

Question. Let us assume you had a picture
of the commission of a crime. For example,
in banks they take pictures regularly of, not
only of robbery but of murder committed in
& bank and there have been pictures taken
of the actual pulling of the trigger or the
pointing of the gun and pulling of the trig-
ger. There Is a very famous one related to
the assassination of President Kennedy. -

What would the policy of the Stanford
Daily be with .respect to that? Would it feel
free to destroy 1t at any time before a sub-
poena had been served?




ersllf read, the policy of
e to

k in that
Question. Well, I am sure you were right
St getting to the scope of your theor
ALK. Our—- .-

_Attaicking police office
theonly difference, . -

possession of a newspaper like the
Stanford Daily would be totally unobtainable
by the Government. The sixth amendment
rightts of individuals 40 a fair trial, and the
interests of society in Having its laws en-
forced, may well be compromised by a policy
that makes these materials wholly inacces-
sible for the criminal justice process.
* The only recourse against a journalist who
refuses to comply with a subpoena for his
“work-product” is-contempt of court. The
argument that the contempt sanction is an
adequate remedy is not persuasive.-While g
contempt citation may punish an Individual,
. it establishes no control. over the ‘sought~
* after information; it does not secure the in-
formation needed for the criminal trial or
.Investigation. Further, even when. contempt
. “ssanctions are ultimately successful in induc-
ing individuals to comply with subpoenas,
. the delay involved may seriously inhibit or
B h?gck an investigation.
" The lack of a destruction of evidence ex-
gbption for “work-product” is particularly

S ‘fegrettable in that it can only serve to bene-
.- "w fif_the few highly irresponsible members of
“ _ the journalism profession who seek to with-

‘hold evidence from the criminal Justice sys-

" ftem:. ‘The overwhelming preponderance of
P Press in this country are not likely to destroy
- evidence or refuse, to cooperate with law en-
forcement officials. Documentary matertals in
their possession would normally be available
through subpoenas. These Journalists have

i¥oms -since there would be no “reason to
belleve” .that they would destroy, alter or
conceal .documents. It is only the Irrespon«
- $ible press which will have the opportunity to
selze upon the absolutists protections in S.
1790.
“There is no precedent for a policy that
would place in the hands of private indi-
;¥iduals the determination whether or not
' "materials needed in a criminal trial or inves-
., Yigation are to be made avallable to the
courts.,
. -I'must’be emphasized that 8. 1790 1s not a
“shield” law; it does not protect sources or
ipformants. The greatest protection is given
to “work product” materials which by defini-
tion must be intended for public dissemina-
tion. Other documentary materials may be
obtained through warrant searches under
circumstances described above. Even if g
‘Subpoena s used, however, the “shield” law
‘fssue remains; in the absence of specific
. legislation, the journalist must supply the
* des{yed materials intact (Including the name
of: the source,
docunient). ‘or
tempt. 8. 1790 does not change this, .’
1. “WORK-PRODUCT" VERSUS “NON-WORK~
= prooucr”
- It 1s worth -emphasizing also that it is not
the “privacy” interests of the. journalist that
Justify his preferred treatment under S. 1790.
For example, personal diaries of the journal-
ist, like anyone else, are not immune from
warrant searches. Rather, it 15 his first

1790, as reported, such materials"

&n‘eedﬁo be afforded any enhanced.protec-.

if that Is part of a requested )
face punishment for con-

Jave to engage In some Te

_rapid and. sophisticated. anaiysls 1Mok

determine what. -materials. are . ot

L matter
whether or not documentary miterials
possessed “in anticipation of communica
such materials to the public”. :

IV. NATIONAL SECURITY

‘Our second major concern arises becanse .
the bill as reported does not contain an ade-
quate national security exception. .

As 8. 1790 is now drafted, documentary
materials needed for an investigation or
prosecution of serlous crimes involving the
national security, including treason, sabo-
tage, and espionage, would not be subject to
& warrant search, even if .there were prob-
ablé cause to believe that the delay or no-
tice involved In the use of a subpoena would
substantially reduce the availability or use-
fulness of the evidence. This would be true
regardless of how. serfous was the threat to
national security of the criminal actions be-
ing investigated, with certain very limited
exceptions, .

The national security exception now pro-
vided in the bill would only cover situations
where the custodian of the mneeded docu-
mentary materials was himself suspected of
the crime being investigated. In most in-
vestigations, therefore, a search warrant
could be used only if one of the other very
narrow exceptions were available, These ex-
ceptions are not adequate to cover all poten-
tial national security needs. For “work-prod-
uct,” as we stated -earlier, an exception
allowing use of a search warrant would not” .
be avallable even if there were reasons to be-
lieve that the giving of notice pursuant to a
subpoena would result. in the destruction,
alteration or concealment.of the needed ma-
terials. Furthermore, the use of a subpoena
involves other risks besides that of giving
notice. In a critical national security in-
vestigation the delay involved in the sub-
pogna procedure, even if the subpoena 1s
obeyed, may well lead to cruclally needed
documentary materials being obtained too
late. N
8. 1790 as reported.does not reflect. the
high priority given to nationsdl security in -
other legislation. Wiretap provisions—of both
existing law and the proposed Criminal Code
reform bill reportéd by the Judiciary Com-
mittee—recognize that the needs of national
security can sometimes: make reasonable
what would otherwise be ‘unreasonable,
nhamely an invasion of the privacy interests .
of Americans even without prior judicial au-
thorization.

It 1s worth emphasizing that in this bill

-We are not dealing with judicially unauthor~

1zed searches, or with a statute that pushes
government power toward the limit of what
the Constitution permits. 8. 1790 does the
opposite—it providés:that govérnment pull
back from that Constitutioral limit, restrict-
ing even Constitutionally proper warrant
searches. We are in effect saying that, espe-
clally when communication to the public is

evaifaple. . ..o .
Fedéral Government has . -
the pressfor national security
dfean’ that the peéd may
; ncé the ‘go L
% ¥ - to ' condnct
) W, the fact that it hag pever £o
Ssary-to do so makes it Hkely that §
ould be

hat needed mat;
_Mwork  product,” eve:
true, would not be very. comforting
those “extremely rare” instarnces “oce
Furthermore, as we have already stated:
for “non-work product” materials, the:
ing exceptions co hotadequately’ cove;
risk of delay.. R L
V. LAW ENFORCEMENT POSITIO
Finally, we néte that Justice Dépajtm
and F.B.I officials have not publicly réqiy
a destruction of evidence exceptiom for.
product” or & broader nation
ception. This does not surprise us v
relevant part of S. 1790, ‘Title I, was draf
by the Justice Department and pro
the official. position of theAdminls
which particular representative;
be in a position to object. La
officlals not subject t0 the same p
constraints, for exaniple th¢ .Natlonaf Dig
trict Attorneys® Association, have €
support for  amend b

areas.@

The PRESIDING OFFICER. The qu
tion is-on the engrossment and ti
reading of the bill. R

The bill was!ordered t6: be en;
for a third readi Was ;read, the
time, and passed,* o K

The title was amended 56

A-blil entitled the “Privacy Pro

f 1980", C -

Mr. ROBERT C. BYRD, Mr

: ment'was adoptéd

Mr. BAKER. T move fo 12§ that motion

‘on the table, :

The motion
agreed o

BUDGET ACT WAIVER-

487Y way
Congre

The resolution -(S. Res
section 402(a) th
Budget Act of 1974 -

R T




APpproved O
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consideration of H.R. 5766, was consid-
ered and agreed to, as follows:
Resolved, That pursuant to section 402(c)

of the Congressional Budget Act of 1974, the

provisions of section 403(a) ¢f such Act are
walved with respect to the comsideration of
H.R. 5766, a bill to amend title 10, United
States Code, to authorize additional Reserve
Officer’s Training Corps scholarships for the
Army, to provide a certain number of such
scholarships for cadets at military junior
colleges, to authorizge the Secretary of the
Army to provide that cadets awarded such
scholarships may serve their obligated period
of service in the Army Reserve or Army Nae-
tional Guard of the United States, and for
other purposes.

Such a walver is necessary because gection
402(a) of the Congressional Budget Act of
1874 provides that it shall not be in order in
elther the House of Representatives or the
Senate to consider any bill or resolution
which, directly or indirectly, authorizes the
enactment of new budget authority for a
fiscal year, unless that bill or resolution is
reported in the House or the Senate, as the
case may be, on or before May 15 preceding
the beginning of such fiscal year.

For the foregoing reasons, pursuant to
section 402(c) of the Congressional Budget
Act of 1974, the provisions of section 402(a)
of such Act are waived with respect to HR.
67686, as reported by the Committee on Armed
Services.

Mx:. ROBERT C. BYRD. I move to re-
consider the vote by which the resolution
was agreed to.

Mr. BAKER. I move to lay that motion
on the table. :

The motion to lay on the table was
agreed to.

RESERVE OFFICERS’ TRAINING
CORPS SCHOLARSHIPS

The Senate proceeded to consider the
bill ¢H.R. §766) to amend title 10, United
States Code, to authorize additional Re-
serve Officers’ Training Corps Scholar-
ships for the Army, to provide a certain
number of such scholarships for cadets
at military junior colleges, to author-
ize the Secretary of the Army to provide
that cadets awarded such scholarships
may serve their obligated period of serv-
ice in the Army Reserve or Army Na-
tional Guard of the United States, and
for other purposes, which had been re-
ported from the Committee on Armed
Services with an amendment to strike all
after the enacting clause and insert the
following:,

That (a) section 2107(a) of title 10, United
States Code, relating to financial assistance
" for speclally selected members of the Reserve
Officers’ Training Corps, is amended by strik-
ing out the pertod at the end of the first
sentence and all of the second sentence and
inserting In lieu thereof a comma and the
following: “except that the age of any such
member who has served on active duty in the
armed forces may exceed such age limitation
on.such date by a period equal to the period
such member served on active duty, but only
if such member will be under 29 years of age
on such date.”, .

(b) Section 2107 of such title is further
amended—

(1) by inserting “and” at the end of clause
(4) of subsection (h);

(2) by striking.our clauses (5) and (8) of
subsection (b) and inserting in lieu thereof
the following: .

. “(5) agree in writing that, at the discre-
tion of the Secretary of the military departe
ment concerned, he will either— ’
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“(A) (1) accept an appointment, if offered,
as a commissioned officer in the Army, Navy,
Air Force, or Marine Corps, 88 the case may
+&, and that, if ‘he is commissioned as a

" rejular officer and Bis.ﬂs pgular commission is

«.erminated before the st anniversary of
nis date of rank, he will accept an appoint-
ment, if offered, in the reserve component of
that armed force and not resign before that
wniniversary; and

~(i1) serve on active duty for four or more
years; or

“(B) (i) accept an appointment, if offered,
as a commissioned officer in the Army, Navy,
Air Force, or Marine Corps, as the case may
be; and

*“(ii) serve in a reserve component of that
armed force until the eighth anniversary of
the recelpt of ‘such appointment, unless
otherwise extended by subsection (d) of
gsection 2108 of this title, under such terms
and conditions as shall be prescribed by the
Secretary of the military department, con-
cerned.
The performance of service under clause (5)
(B) may inciude periods of active duty, ac-
tive duty for training, and other service

‘in an active or inactive status in the re-

serve component in which appointed.”; and

(3) by striking out *“6,600” the first place
it appears in subsection (h) and inserting
in lieu thereof *12,000”. !

(c) (1) Chapter 103 of such title, relating
to Senlor Reserve Officers’ Tralning Corps,
is amended by inserting after section 2107
the following new section:

"¢ 2107a. Financial assistance program for
specially selected members: mili-
tary juntor colleges

“(a) (1) The Secretary of the Army may
appoint a8 & cadet in the Army Reserve or
Army National Guard of the United States
any eligible member of the program who is a
student at a military junior college and who
will be under 25 years of age on June 30 of
the calendar year in which he is eligible
under this section for appointment as a sec-
ond lieutenant in the Army, ¢xcept that the
age of any such member who has served on
active duty in the armed forces may exceed
such age limitation on such date by a peri-
od equal to the periocd such member served
on active Quty, but only if such member will
be under 29 years of age on such date.

“(2) To be considered a military junior
college for the purposes of this section, a
school must be a civilian postsecondary edu-
cational institution essentially military in
nature that does not confer baccalaureate
degrees and that meets such other require-
ments as the Secretary of the Army may
prescribe,

“(b) To be eligible for appointment as a
cadet under this section, a member of the
program must—

“(1) be a citizen of the United States;
~ *(2) be speclally selected for the financial
assistance program under this section unce

‘- procedures prescribed by the Secretary of

the Army;

“(8) enlist in & reserve component of the
Army for the period prescribed by the Secre-
tary of the Army;

“(4) contract, with the consent of his
parent or guardian if he 18 a minor, with
the Secretary of the Army to serve for the
period required by the program;

“(5) agree in writing that he will accept
an appointment, if offered, as & commis-
sioned officer in the Army Reserve or the
Army National Guard of the United States;
and

*(6) agree in writing that he will serve in
such reserve component for not less than
eight years.

Performance of duty under an agreement
under this subsection shall be under such
terms and conditions as the Secretary of the
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Army may prescribe and inay include pertods
of active duty, active duty for training, and
other service in an active or inactive status
in the reserve component in which ap-
pointed.

“(c) The Secretary of the Army shall pro-
vide for the payment of all expenses of the
Department of the Army in administering
the financial assistance program under this
section, including the cost of tuition, fees,
books, and laboratory expenses which are
incurred by members of the program ap-~
pointed as cadets under this section while
such members are students at a military
junlor college.

“(d) Upon satisfactorily completing the
academic and military requirements of the
program, & cadet may be appointed as & re-
serve officer in the Army in the grade of
second lieutenant, even though he is under
21 years of age.

“(e) the date of rank of officers appointed
under this section in May or June of any
year is the date of graduation of cadets from
the United States Military Academy in that
year. The Secretary of the Army shall estab-
1ish the date of rank of all other officers ap~
pointed under this section.

“{(f) A cadet who does not complete the
course of instruction, or who completes the
course but declines to accept & commission
when offered, may be ordered to active duty
by the Secretary of the Army to serve in
his enlistd grade for such period of time as
the Secretary prescribes but not for more
than four years.

“{g) In computing length of service for
any purpose, an officer appointed under this
section may not be credited with service as
a cadet or with concurrent enlisted service.

*“(h) (1) The Secretary of the Army shall
appoint not less than 10 cadets under this
section each year at each military junior cole
lege at which there are not less than 10
members of the program eligible under sub= .
section(b) for such an appointment. At eny
military college at which in any year there
are fewer than 10 such members, the Sec-~
retary shall appoint each such member as &
cadet under this section.

“(2) If the level of participation in the
program at any military junior college meets
criteria for such participation established by
the Secretary of the Army by regulation, the
Secretary shall appoint additional cadets
under this sectlon from among members of
the program at such military junior college
who are eligible under subsection (b) for
such an appointment.

“(1) Cadets appointed under this section
are in addition to the number appointed un-~
der section 2107 of this title.”.

(2) The table of sections at the beginning
of chapter 103 of such title is amended by
inserting after the item relating to section
2107 the following new item:

“2107a. Financial assistance program for spe-
clally selected members: military
Junior colleges.”,

(d) Section 2108(d) of such title, relating
to advanced training after recelving & bac-
calaureate degree or completing preprofes-
sional studies, is amended by striking out the
second sentence and inserting in lieu thereof
the following: “If a member of the program
has been accepted for resident graduate or
professicnal study, the Secretary of the mili~
tary department concerned may delay the
commencement of that member’s obligated
period of active duty, and any obligated pe-
riod of active duty for training or other serv-
ice in an active or inactive status in a reserve
component, until the member has completed
that study. If a cadet appointed under sec-
tion 2107a of this title has been accepted for
& course of study at an accredited civilian
educational {nstitution authorized to grant
baccalaureate degrees, the Secretary of the
Army may delay the beginning of that mem-
ber’s obligated period of service in a reserve

T




